National Federation of Independent Business v. Sebelius
132 S. Ct. 2566 (2012)
Chief Justice Roberts announced the judgment of the Court and delivered the opinion of the
Court with respect to Parts I, II, and III-C, an opinion with respect to Part IV, in which Justice
Breyer and Justice Kagan join, and an opinion with respect to Parts III-A, III-B, and
III-D.
Today we resolve constitutional challenges to two provisions of the Patient Protection and
Affordable Care Act of 2010: the individual mandate, which requires individuals to purchase a
health insurance policy providing a minimum level of coverage; and the Medicaid expansion,
which gives funds to the States on the condition that they provide specified health care to all
citizens whose income falls below a certain threshold. We do not consider whether the Act
embodies sound policies. That judgment is entrusted to the Nation's elected leaders. We ask only
whether Congress has the power under the Constitution to enact the challenged provisions.
In our federal system, the National Government possesses only limited powers; the States and
the people retain the remainder. Nearly two centuries ago, Chief Justice Marshall observed that
"the question respecting the extent of the powers actually granted" to the Federal Government "is
perpetually arising, and will probably continue to arise, as long as our system shall exist."
McCulloch v. Maryland, 4 Wheat. 316, 405 (1819). In this case we must again determine
whether the Constitution grants Congress powers it now asserts, but which many States and
individuals believe it does not possess. Resolving this controversy requires us to examine both
the limits of the Government's power, and our own limited role in policing those boundaries.
This case concerns two powers that the Constitution does grant the Federal Government, but
which must be read carefully to avoid creating a general federal authority akin to the police
power. The Constitution authorizes Congress to "regulate Commerce with foreign Nations, and
among the several States, and with the Indian Tribes." Our precedents read that to mean that
Congress may regulate "the channels of interstate commerce," "persons or things in interstate
commerce," and "those activities that substantially affect interstate commerce." The power over
activities that substantially affect interstate commerce can be expansive. That power has been
held to authorize federal regulation of such seemingly local matters as a farmer's decision to
grow wheat for himself and his livestock, and a loan shark's extortionate collections from a
neighborhood butcher shop. See Wickard v. Filburn, 317 U. S. 111 (1942); Perez v. United
States, 402 U. S. 146 (1971).
Congress may also "lay and collect Taxes, Duties, Imposts and Excises, to pay the Debts and
provide for the common Defence and general Welfare of the United States." Put simply,
Congress may tax and spend. This grant gives the Federal Government considerable influence
even in areas where it cannot directly regulate. The Federal Government may enact a tax on an
activity that it cannot authorize, forbid, or otherwise control. And in exercising its spending
power, Congress may offer funds to the States, and may condition those offers on compliance
with specified conditions. These offers may well induce the States to adopt policies that the
Federal Government itself could not impose. See South Dakota v. Dole, 483 U. S. 203 (1987).
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The reach of the Federal Government's enumerated powers is broader still because the
Constitution authorizes Congress to "make all Laws which shall be necessary and proper for
carrying into Execution the foregoing Powers." We have long read this provision to give
Congress great latitude in exercising its powers: "Let the end be legitimate, let it be within the
scope of the constitution, and all means which are appropriate, which are plainly adapted to that
end, which are not prohibited, but consist with the letter and spirit of the constitution, are
constitutional." McCulloch, 4 Wheat., at 421.
Our permissive reading of these powers is explained in part by a general reticence to
invalidate the acts of the Nation's elected leaders. Members of this Court are vested with the
authority to interpret the law; we possess neither the expertise nor the prerogative to make policy
judgments. Those decisions are entrusted to our Nation's elected leaders, who can be thrown out
of office if the people disagree with them. It is not our job to protect the people from the
consequences of their political choices.
Our deference in matters of policy cannot, however, become abdication in matters of law.
"The powers of the legislature are defined and limited; and that those limits may not be mistaken,
or forgotten, the constitution is written." Marbury v. Madison, 1 Cranch 137, 176 (1803). Our
respect for Congress's policy judgments thus can never extend so far as to disavow restraints on
federal power that the Constitution carefully constructed. And there can be no question that it is
the responsibility of this Court to enforce the limits on federal power by striking down acts of
Congress that transgress those limits. Marbury v. Madison, supra, at 175-176. The questions
before us must be considered against the background of these basic principles.
I
In 2010, Congress enacted the Patient Protection and Affordable Care Act. The Act aims to
increase the number of Americans covered by health insurance and decrease the cost of health
care. The Act's 10 titles stretch over 900 pages and contain hundreds of provisions. This case
concerns constitutional challenges to two key provisions, commonly referred to as the individual
mandate and the Medicaid expansion.
The individual mandate requires most Americans to maintain "minimum essential" health
insurance coverage. The mandate does not apply to some individuals, such as prisoners and
undocumented aliens. Many individuals will receive the required coverage through their
employer, or from a government program such as Medicaid or Medicare. But for individuals who
are not exempt and do not receive health insurance through a third party, the means of satisfying
the requirement is to purchase insurance from a private company.
Beginning in 2014, those who do not comply with the mandate must make a "[s]hared
responsibility payment" to the Federal Government. That payment, which the Act describes as a
"penalty," is calculated as a percentage of household income, subject to a floor based on a
specified dollar amount and a ceiling based on the average annual premium the individual would
have to pay for qualifying private health insurance. In 2016, for example, the penalty will be 2.5
percent of an individual's household income, but no less than $695 and no more than the average
yearly premium for insurance that covers 60 percent of the cost of 10 specified services. The Act
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provides that the penalty will be paid to the Internal Revenue Service with an individual's taxes,
and "shall be assessed and collected in the same manner" as tax penalties. The Act, however, bars
the IRS from using several of its normal enforcement tools, such as criminal prosecutions and
levies. And some individuals who are subject to the mandate are nonetheless exempt from the
penalty--for example, those with income below a certain threshold and members of Indian tribes.
On the day the President signed the Act into law, Florida and 12 other States filed a
complaint in the Federal District Court for the Northern District of Florida. Those plaintiffs were
subsequently joined by 13 more States, several individuals, and the National Federation of
Independent Business.
The second provision of the Affordable Care Act directly challenged here is the Medicaid
expansion. Enacted in 1965, Medicaid offers federal funding to States to assist pregnant women,
children, needy families, the blind, the elderly, and the disabled in obtaining medical care. In
order to receive that funding, States must comply with federal criteria governing matters such as
who receives care and what services are provided at what cost. By 1982 every State had chosen
to participate in Medicaid. Federal funds received through the Medicaid program have become a
substantial part of state budgets, now constituting over 10 percent of most States' total revenue.
The Affordable Care Act expands the scope of the Medicaid program and increases the
number of individuals the States must cover. The Act increases federal funding to cover the
States' costs in expanding Medicaid coverage, although States will bear a portion of the costs on
their own. If a State does not comply with the Act's new coverage requirements, it may lose not
only the federal funding for those requirements, but all of its federal Medicaid funds.
Along with their challenge to the individual mandate, the state plaintiffs argued that the
Medicaid expansion exceeds Congress's constitutional powers.
II
Before turning to the merits, we need to be sure we have the authority to do so. The
Anti-Injunction Act protects the Government's ability to collect a consistent stream of revenue,
by barring litigation to enjoin or otherwise obstruct the collection of taxes. Because of the
Anti-Injunction Act, taxes can ordinarily be challenged only after they are paid, by suing for a
refund. The penalty for not complying with the Affordable Care Act's individual mandate first
becomes enforceable in 2014. The present challenge to the mandate thus seeks to restrain the
penalty's future collection.
The Anti-Injunction Act applies to suits "for the purpose of restraining the assessment or
collection of any tax." Congress, however, chose to describe the "[s]hared responsibility
payment" imposed on those who forgo health insurance as a "penalty." There is no immediate
reason to think that a statute applying to "any tax" would apply to a "penalty." The
Anti-Injunction Act and the Affordable Care Act are creatures of Congress's own creation. How
they relate to each other is up to Congress, and the best evidence of Congress's intent is the
statutory text.
The Affordable Care Act does not require that the penalty for failing to comply with the
individual mandate be treated as a tax for purposes of the Anti-Injunction Act. The
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Anti-Injunction Act therefore does not apply to this suit, and we may proceed to the merits.
III
The Government advances two theories for the proposition that Congress had constitutional
authority to enact the individual mandate. First, the Government argues that Congress had the
power to enact the mandate under the Commerce Clause. Under that theory, Congress may order
individuals to buy health insurance because the failure to do so affects interstate commerce, and
could undercut the Affordable Care Act's other reforms. Second, the Government argues that if
the commerce power does not support the mandate, we should nonetheless uphold it as an
exercise of Congress's power to tax. According to the Government, even if Congress lacks the
power to direct individuals to buy insurance, the only effect of the individual mandate is to raise
taxes on those who do not do so, and thus the law may be upheld as a tax.
A
The Government's first argument is that the individual mandate is a valid exercise of
Congress's power under the Commerce Clause and the Necessary and Proper Clause. According
to the Government, the health care market is characterized by a significant cost-shifting problem.
Everyone will eventually need health care at a time and to an extent they cannot predict, but if
they do not have insurance, they often will not be able to pay for it. Because state and federal
laws nonetheless require hospitals to provide a certain degree of care to individuals without
regard to their ability to pay, hospitals end up receiving compensation for only a portion of the
services they provide. To recoup the losses, hospitals pass on the cost to insurers through higher
rates, and insurers, in turn, pass on the cost to policy holders in the form of higher premiums.
Congress estimated that the cost of uncompensated care raises family health insurance premiums,
on average, by over $1,000 per year.
In the Affordable Care Act, Congress addressed the problem of those who cannot obtain
insurance coverage because of preexisting conditions or other health issues. It did so through the
Act's "guaranteed-issue" and "community-rating" provisions. These provisions together prohibit
insurance companies from denying coverage to those with such conditions or charging unhealthy
individuals higher premiums than healthy individuals.
The guaranteed-issue and community-rating reforms do not, however, address the issue of
healthy individuals who choose not to purchase insurance. In fact, the reforms sharply exacerbate
that problem, by providing an incentive for individuals to delay purchasing health insurance until
they become sick, relying on the promise of guaranteed and affordable coverage. The reforms
also threaten to impose massive new costs on insurers, who are required to accept unhealthy
individuals but prohibited from charging them rates necessary to pay for their coverage. This will
lead insurers to significantly increase premiums on everyone.
The individual mandate was Congress's solution to these problems. By requiring that
individuals purchase health insurance, the mandate prevents cost-shifting by those who would
otherwise go without it. In addition, the mandate forces into the insurance risk pool more healthy
individuals, whose premiums on average will be higher than their health care expenses. This
allows insurers to subsidize the costs of covering the unhealthy individuals the reforms require
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them to accept. The Government claims that Congress has power under the Commerce and
Necessary and Proper Clauses to enact this solution.
1
The Government contends that the individual mandate is within Congress's power because
the failure to purchase insurance "has a substantial and deleterious effect on interstate commerce"
by creating the cost-shifting problem. The path of our Commerce Clause decisions has not
always run smooth, see United States v. Lopez, 514 U. S. 549, 552-559 (1995), but it is now well
established that Congress has broad authority under the Clause. We have recognized, for
example, that "[t]he power of Congress over interstate commerce is not confined to the
regulation of commerce among the states," but extends to activities that "have a substantial effect
on interstate commerce." Congress's power, moreover, is not limited to regulation of an activity
that by itself substantially affects interstate commerce, but also extends to activities that do so
only when aggregated with similar activities of others. See Wickard, 317 U. S., at 127-128.
Given its expansive scope, it is no surprise that Congress has employed the commerce power
in a wide variety of ways to address the pressing needs of the time. But Congress has never
attempted to rely on that power to compel individuals not engaged in commerce to purchase an
unwanted product. Legislative novelty is not necessarily fatal; there is a first time for everything.
But sometimes "the most telling indication of [a] severe constitutional problem . . . is the lack of
historical precedent" for Congress's action.
The Constitution grants Congress the power to "regulate Commerce." The power to regulate
commerce presupposes the existence of commercial activity to be regulated. If the power to
"regulate" something included the power to create it, many of the provisions in the Constitution
would be superfluous. For example, the Constitution gives Congress the power to "coin Money,"
in addition to the power to "regulate the Value thereof." And it gives Congress the power to
"raise and support Armies" and to "provide and maintain a Navy," in addition to the power to
"make Rules for the Government and Regulation of the land and naval Forces." If the power to
regulate the armed forces or the value of money included the power to bring the subject of the
regulation into existence, the specific grant of such powers would have been unnecessary. The
language of the Constitution reflects the natural understanding that the power to regulate assumes
there is already something to be regulated.
Our precedent also reflects this understanding. As expansive as our cases construing the
scope of the commerce power have been, they all have one thing in common: They uniformly
describe the power as reaching "activity." It is nearly impossible to avoid the word when quoting
them. See, e.g., Lopez, supra, at 560 ("Where economic activity substantially affects interstate
commerce, legislation regulating that activity will be sustained"); Perez, 402 U. S., at 154
("Where the class of activities is regulated and that class is within the reach of federal power, the
courts have no power to excise, as trivial, individual instances of the class"); Wickard, supra, at
125 ("[E]ven if appellee's activity be local and though it may not be regarded as commerce, it
may still, whatever its nature, be reached by Congress if it exerts a substantial economic effect on
interstate commerce").
The individual mandate, however, does not regulate existing commercial activity. It instead
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compels individuals to become active in commerce by purchasing a product, on the ground that
their failure to do so affects interstate commerce. Construing the Commerce Clause to permit
Congress to regulate individuals precisely because they are doing nothing would open a new and
potentially vast domain to congressional authority. Every day individuals do not do an infinite
number of things. In some cases they decide not to do something; in others they simply fail to do
it. Allowing Congress to justify federal regulation by pointing to the effect of inaction on
commerce would bring countless decisions an individual could potentially make within the scope
of federal regulation, and empower Congress to make those decisions for him.
Applying the Government's logic to the familiar case of Wickard v. Filburn shows how far
that logic would carry us from the notion of a government of limited powers. In Wickard, the
Court famously upheld a federal penalty imposed on a farmer for growing wheat for consumption
on his own farm. That amount of wheat caused the farmer to exceed his quota under a program
designed to support the price of wheat by limiting supply. The Court rejected the farmer's
argument that growing wheat for home consumption was beyond the reach of the commerce
power. It did so on the ground that the farmer's decision to grow wheat for his own use allowed
him to avoid purchasing wheat in the market. That decision, when considered in the aggregate
along with similar decisions of others, would have had a substantial effect on the interstate
market for wheat.
Wickard has long been regarded as "perhaps the most far reaching example of Commerce
Clause authority over intrastate activity, but the Government's theory in this case would go much
further. The farmer in Wickard was at least actively engaged in the production of wheat, and the
Government could regulate that activity because of its effect on commerce. The Government's
theory here would effectively override that limitation, by establishing that individuals may be
regulated under the Commerce Clause whenever enough of them are not doing something the
Government would have them do.
Indeed, the Government's logic would justify a mandatory purchase to solve almost any
problem. To consider a different example in the health care market, many Americans do not eat a
balanced diet. That group makes up a larger percentage of the total population than those without
health insurance. The failure of that group to have a healthy diet increases health care costs, to a
greater extent than the failure of the uninsured to purchase insurance. Those increased costs are
borne in part by other Americans who must pay more, just as the uninsured shift costs to the
insured. Congress addressed the insurance problem by ordering everyone to buy insurance. Under
the Government's theory, Congress could address the diet problem by ordering everyone to buy
vegetables.
People, for reasons of their own, often fail to do things that would be good for them or good
for society. Those failures--joined with the similar failures of others--can readily have a
substantial effect on interstate commerce. Under the Government's logic, that authorizes
Congress to use its commerce power to compel citizens to act as the Government would have
them act.
That is not the country the Framers of our Constitution envisioned. While Congress's
authority under the Commerce Clause has of course expanded with the growth of the national
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economy, our cases have "always recognized that the power to regulate commerce, though broad
indeed, has limits." The Government's theory would erode those limits, permitting Congress to
reach beyond the natural extent of its authority, "everywhere extending the sphere of its activity
and drawing all power into its impetuous vortex." The Federalist No. 48, at 309 (J. Madison).
Congress already enjoys vast power to regulate much of what we do. Accepting the
Government's theory would give Congress the same license to regulate what we do not do,
fundamentally changing the relation between the citizen and the Federal Government.
To an economist, perhaps, there is no difference between activity and inactivity; both have
measurable economic effects on commerce. But the distinction between doing something and
doing nothing would not have been lost on the Framers, who were "practical statesmen," not
metaphysical philosophers. The Framers gave Congress the power to regulate commerce, not to
compel it, and for over 200 years both our decisions and Congress's actions have reflected this
understanding. There is no reason to depart from that understanding now.
The Government sees things differently. It argues that because sickness and injury are
unpredictable but unavoidable, "the uninsured as a class are active in the market for health care,
which they regularly seek and obtain." The individual mandate "merely regulates how individuals
finance and pay for that active participation--requiring that they do so through insurance, rather
than through attempted self-insurance with the back-stop of shifting costs to others."
The Government repeats the phrase "active in the market for health care" throughout its brief,
but that concept has no constitutional significance. An individual who bought a car two years ago
and may buy another in the future is not "active in the car market" in any pertinent sense. The
phrase "active in the market" cannot obscure the fact that most of those regulated by the
individual mandate are not currently engaged in any commercial activity involving health care,
and that fact is fatal to the Government's effort to "regulate the uninsured as a class." Our
precedents recognize Congress's power to regulate "class[es] of activities," not classes of
individuals, apart from any activity in which they are engaged.
The individual mandate's regulation of the uninsured as a class is, in fact, particularly
divorced from any link to existing commercial activity. The mandate primarily affects healthy,
often young adults who are less likely to need significant health care and have other priorities for
spending their money. It is precisely because these individuals, as an actuarial class, incur
relatively low health care costs that the mandate helps counter the effect of forcing insurance
companies to cover others who impose greater costs than their premiums are allowed to reflect. If
the individual mandate is targeted at a class, it is a class whose commercial inactivity rather than
activity is its defining feature.
The Government, however, claims that this does not matter. The Government regards it as
sufficient to trigger Congress's authority that almost all those who are uninsured will, at some
unknown point in the future, engage in a health care transaction. Asserting that "[t]here is no
temporal limitation in the Commerce Clause," the Government argues that because "[e]veryone
subject to this regulation is in or will be in the health care market," they can be "regulated in
advance."
The proposition that Congress may dictate the conduct of an individual today because of
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prophesied future activity finds no support in our precedent. We have said that Congress can
anticipate the effects on commerce of an economic activity. See, e.g., Heart of Atlanta Motel,
Inc. v. United States, 379 U. S. 241 (1964) (prohibiting discrimination by hotel operators);
Katzenbach v. McClung, 379 U. S. 294 (1964) (prohibiting discrimination by restaurant owners).
But we have never permitted Congress to anticipate that activity itself in order to regulate
individuals not currently engaged in commerce. Each one of our cases involved preexisting
economic activity. See, e.g., Wickard (producing wheat); Raich (growing marijuana).
Everyone will likely participate in the markets for food, clothing, transportation, shelter, or
energy; that does not authorize Congress to direct them to purchase products in those or other
markets today. The Commerce Clause is not a general license to regulate an individual from
cradle to grave, simply because he will predictably engage in particular transactions. Any police
power to regulate individuals as such, as opposed to their activities, remains vested in the States.
The Government argues that the individual mandate can be sustained as a sort of exception to
this rule, because health insurance is a unique product. According to the Government, upholding
the individual mandate would not justify mandatory purchases of items such as cars or broccoli
because, as the Government puts it, "[h]ealth insurance is not purchased for its own sake like a
car or broccoli; it is a means of financing health-care consumption and covering universal risks."
But cars and broccoli are no more purchased for their "own sake" than health insurance. They are
purchased to cover the need for transportation and food.
The Government says that health insurance and health care financing are "inherently
integrated." But that does not mean the compelled purchase of the first is properly regarded as a
regulation of the second. No matter how "inherently integrated" health insurance and health care
consumption may be, they are not the same thing: They involve different transactions, entered
into at different times, with different providers. And for most of those targeted by the mandate,
significant health care needs will be years, or even decades, away. The proximity and degree of
connection between the mandate and the subsequent commercial activity is too lacking to justify
an exception of the sort urged by the Government. The individual mandate forces individuals into
commerce precisely because they elected to refrain from commercial activity. Such a law cannot
be sustained under a clause authorizing Congress to "regulate Commerce."
2
The Government next contends that Congress has the power under the Necessary and Proper
Clause to enact the individual mandate because the mandate is an "integral part of a
comprehensive scheme of economic regulation"--the guaranteed-issue and community-rating
insurance reforms. Under this argument, it is not necessary to consider the effect that an
individual's inactivity may have on interstate commerce; it is enough that Congress regulate
commercial activity in a way that requires regulation of inactivity to be effective.
The power to "make all Laws which shall be necessary and proper for carrying into
Execution" the powers enumerated in the Constitution, Art. I, §8, cl. 18, vests Congress with
authority to enact provisions "incidental to the [enumerated] power, and conducive to its
beneficial exercise." As our jurisprudence under the Necessary and Proper Clause has developed,
we have been very deferential to Congress's determination that a regulation is "necessary." We
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have thus upheld laws that are " 'convenient, or useful' or 'conducive' to the authority's 'beneficial
exercise.' " But we have also carried out our responsibility to declare unconstitutional those laws
that undermine the structure of government established by the Constitution. Such laws, which are
not "consist[ent] with the letter and spirit of the constitution," McCulloch, supra, at 421, are not
"proper [means] for carrying into Execution" Congress's enumerated powers.
Applying these principles, the individual mandate cannot be sustained under the Necessary
and Proper Clause as an essential component of the insurance reforms. Each of our prior cases
upholding laws under that Clause involved exercises of authority derivative of, and in service to,
a granted power. The individual mandate, by contrast, vests Congress with the extraordinary
ability to create the necessary predicate to the exercise of an enumerated power.
Such a conception of the Necessary and Proper Clause would work a substantial expansion of
federal authority. No longer would Congress be limited to regulating under the Commerce Clause
those who by some preexisting activity bring themselves within the sphere of federal regulation.
Instead, Congress could reach beyond the natural limit of its authority and draw within its
regulatory scope those who otherwise would be outside of it. Even if the individual mandate is
"necessary" to the Act's insurance reforms, such an expansion of federal power is not a "proper"
means for making those reforms effective.
The Government relies primarily on our decision in Gonzales v. Raich. In Raich, we
considered "comprehensive legislation to regulate the interstate market" in marijuana. Certain
individuals sought an exemption from that regulation on the ground that they engaged in only
intrastate possession and consumption. We denied any exemption, on the ground that marijuana
is a fungible commodity, so that any marijuana could be readily diverted into the interstate
market. Congress's attempt to regulate the interstate market for marijuana would therefore have
been substantially undercut if it could not also regulate intrastate possession and consumption.
Accordingly, we recognized that "Congress was acting well within its authority" under the
Necessary and Proper Clause even though its "regulation ensnare[d] some purely intrastate
activity." Raich thus did not involve the exercise of any "great substantive and independent
power," McCulloch, supra, at 411, of the sort at issue here. Instead, it concerned only the
constitutionality of "individual applications of a concededly valid statutory scheme."
Just as the individual mandate cannot be sustained as a law regulating the substantial effects
of the failure to purchase health insurance, neither can it be upheld as a "necessary and proper"
component of the insurance reforms. The commerce power thus does not authorize the mandate.
B
That is not the end of the matter. Because the Commerce Clause does not support the
individual mandate, it is necessary to turn to the Government's second argument: that the
mandate may be upheld as within Congress's power to "lay and collect Taxes." The Government's
tax power argument asks us to view the statute differently than we did in considering its
commerce power theory. The Government asks us to read the mandate not as ordering
individuals to buy insurance, but rather as imposing a tax on those who do not buy that product.
Under the mandate, if an individual does not maintain health insurance, the only consequence
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is that he must make an additional payment to the IRS when he pays his taxes. That, according to
the Government, means the mandate can be regarded as establishing a condition--not owning
health insurance--that triggers a tax--the required payment to the IRS. Under that theory, the
mandate is not a legal command to buy insurance. Rather, it makes going without insurance just
another thing the Government taxes, like buying gasoline or earning income. And if the mandate
is in effect just a tax hike on certain taxpayers who do not have health insurance, it may be within
Congress's constitutional power to tax.
The question is not whether that is the most natural interpretation of the mandate, but only
whether it is a "fairly possible" one. As we have explained, "every reasonable construction must
be resorted to, in order to save a statute from unconstitutionality." The Government asks us to
interpret the mandate as imposing a tax, if it would otherwise violate the Constitution. Granting
the Act the deference owed to federal statutes, it can be so read, for the reasons set forth below.
C
The exaction the Affordable Care Act imposes on those without health insurance looks like a
tax in many respects. The payment is paid into the Treasury by "taxpayer[s]" when they file their
tax returns. 26 U. S. C. §5000A(b). It does not apply to individuals who do not pay federal
income taxes because their household income is less than the filing threshold. For taxpayers who
do owe the payment, its amount is determined by such familiar factors as taxable income,
number of dependents, and joint filing status. The requirement to pay is found in the Internal
Revenue Code and enforced by the IRS, which must assess and collect it "in the same manner as
taxes." This process yields the essential feature of any tax: it produces at least some revenue for
the Government. United States v. Kahriger, 345 U. S. 22 (1953).
It is of course true that the Act describes the payment as a "penalty," not a "tax." But while
that label is fatal to the application of the Anti-Injunction Act, it does not determine whether the
payment may be viewed as an exercise of Congress's taxing power. It is up to Congress whether
to apply the Anti-Injunction Act to any particular statute, so it makes sense to be guided by
Congress's choice of label on that question. That choice does not, however, control whether an
exaction is within Congress's constitutional power to tax.
We thus ask whether the shared responsibility payment falls within Congress's taxing power,
"[d]isregarding the designation of the exaction, and viewing its substance and application." Our
cases confirm this functional approach. For example, in Drexel Furniture, we focused on three
practical characteristics of the so-called tax on employing child laborers that convinced us the
"tax" was actually a penalty. First, the tax imposed an exceedingly heavy burden--10 percent of a
company's net income--on those who employed children, no matter how small their infraction.
Second, it imposed that exaction only on those who knowingly employed underage laborers.
Such scienter requirements are typical of punitive statutes. Third, this "tax" was enforced in part
by the Department of Labor, an agency responsible for punishing violations of labor laws.
The same analysis here suggests that the shared responsibility payment may for constitutional
purposes be considered a tax, not a penalty: First, for most Americans the amount due will be far
less than the price of insurance, and, by statute, it can never be more. It may often be a reasonable
financial decision to make the payment rather than purchase insurance, unlike the "prohibitory"
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financial punishment in Drexel Furniture. Second, the individual mandate contains no scienter
requirement. Third, the payment is collected solely by the IRS through the normal means of
taxation--except that the Service is not allowed to use those means most suggestive of a punitive
sanction, such as criminal prosecution. The reasons the Court in Drexel Furniture held that what
was called a "tax" there was a penalty support the conclusion that what is called a "penalty" here
may be viewed as a tax.
None of this is to say that the payment is not intended to affect individual conduct. Although
the payment will raise considerable revenue, it is plainly designed to expand health insurance
coverage. But taxes that seek to influence conduct are nothing new. Today, federal and state
taxes can compose more than half the retail price of cigarettes, not just to raise more money, but
to encourage people to quit smoking. And we have upheld such obviously regulatory measures as
taxes on selling marijuana and sawed-off shotguns. Indeed, "[e]very tax is in some measure
regulatory. To some extent it interposes an economic impediment to the activity taxed as
compared with others not taxed." That §5000A seeks to shape decisions about whether to buy
health insurance does not mean that it cannot be a valid exercise of the taxing power. While the
individual mandate clearly aims to induce the purchase of health insurance, it need not be read to
declare that failing to do so is unlawful. Neither the Act nor any other law attaches negative legal
consequences to not buying health insurance, beyond requiring a payment to the IRS. Indeed, it is
estimated that four million people each year will choose to pay the IRS rather than buy insurance.
Our precedent demonstrates that Congress had the power to impose the exaction in §5000A
under the taxing power, and that §5000A need not be read to do more than impose a tax. That is
sufficient to sustain it.
The Court today holds that our Constitution protects us from federal regulation under the
Commerce Clause so long as we abstain from the regulated activity. But from its creation, the
Constitution has made no such promise with respect to taxes. Whether the mandate can be
upheld under the Commerce Clause is a question about the scope of federal authority. Its answer
depends on whether Congress can exercise what all acknowledge to be the novel course of
directing individuals to purchase insurance. Congress's use of the Taxing Clause to encourage
buying something is, by contrast, not new. Tax incentives already promote, for example,
purchasing homes and professional educations. Sustaining the mandate as a tax depends only on
whether Congress has properly exercised its taxing power to encourage purchasing health
insurance, not whether it can. Upholding the individual mandate under the Taxing Clause thus
does not recognize any new federal power. It determines that Congress has used an existing one.
Congress's ability to use its taxing power to influence conduct is not without limits. A few of
our cases policed these limits aggressively, invalidating punitive exactions obviously designed to
regulate behavior otherwise regarded at the time as beyond federal authority. See, e.g., United
States v. Butler, 297 U. S. 1 (1936); Drexel Furniture, 259 U. S. 20. More often and more
recently we have declined to closely examine the regulatory motive or effect of revenue-raising
measures. See Kahriger, 345 U. S., at 27-31. We have nonetheless maintained that " 'there comes
a time in the extension of the penalizing features of the so-called tax when it loses its character as
such and becomes a mere penalty with the characteristics of regulation and punishment.' " We
have already explained that the shared responsibility payment's practical characteristics pass
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muster as a tax under our narrowest interpretations of the taxing power. Because the tax at hand
is within even those strict limits, we need not here decide the precise point at which an exaction
becomes so punitive that the taxing power does not authorize it.
The Affordable Care Act's requirement that certain individuals pay a financial penalty for not
obtaining health insurance may reasonably be characterized as a tax. Because the Constitution
permits such a tax, it is not our role to forbid it, or to pass upon its wisdom or fairness.
D
Justice Ginsburg questions the necessity of rejecting the Government's commerce power
argument, given that §5000A can be upheld under the taxing power. But the statute reads more
naturally as a command to buy insurance than as a tax, and I would uphold it as a command if the
Constitution allowed it. It is only because the Commerce Clause does not authorize such a
command that it is necessary to reach the taxing power question. And it is only because we have
a duty to construe a statute to save it, if fairly possible, that §5000A can be interpreted as a tax.
Without deciding the Commerce Clause question, I would find no basis to adopt such a saving
construction.
The Federal Government does not have the power to order people to buy health insurance.
Section 5000A would therefore be unconstitutional if read as a command. The Federal
Government does have the power to impose a tax on those without health insurance. Section
5000A is therefore constitutional, because it can reasonably be read as a tax.
IV
A
The States also contend that the Medicaid expansion exceeds Congress's authority under the
Spending Clause. They claim that Congress is coercing the States to adopt the changes it wants
by threatening to withhold all of a State's Medicaid grants, unless the State accepts the new
expanded funding and complies with the conditions that come with it. This, they argue, violates
the basic principle that the "Federal Government may not compel the States to enact or
administer a federal regulatory program."
There is no doubt that the Act dramatically increases state obligations under Medicaid. The
Affordable Care Act provides that the Federal Government will pay 100 percent of the costs of
covering these newly eligible individuals through 2016. In the following years, the federal
payment level gradually decreases, to a minimum of 90 percent. In light of the expansion in
coverage mandated by the Act, the Federal Government estimates that its Medicaid spending will
increase by approximately $100 billion per year, nearly 40 percent above current levels.
Congress may use its spending power to create incentives for States to act in accordance with
federal policies. But when "pressure turns into compulsion," the legislation runs contrary to our
system of federalism. "[T]he Constitution simply does not give Congress the authority to require
the States to regulate." That is true whether Congress directly commands a State to regulate or
indirectly coerces a State to adopt a federal regulatory system as its own.
Permitting the Federal Government to force the States to implement a federal program would
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threaten the political accountability key to our federal system. "[W]here the Federal Government
directs the States to regulate, it may be state officials who will bear the brunt of public
disapproval, while the federal officials who devised the regulatory program may remain insulated
from the electoral ramifications of their decision." Spending Clause programs do not pose this
danger when a State has a legitimate choice whether to accept the federal conditions in exchange
for federal funds. In such a situation, state officials can fairly be held politically accountable for
choosing to accept or refuse the federal offer. But when the State has no choice, the Federal
Government can achieve its objectives without accountability. Indeed, this danger is heightened
when Congress acts under the Spending Clause, because Congress can use that power to
implement federal policy it could not impose directly under its enumerated powers.
Congress may attach appropriate conditions to federal taxing and spending programs to
preserve its control over the use of federal funds. In the typical case we look to the States to
defend their prerogatives by adopting "the simple expedient of not yielding" to federal
blandishments when they do not want to embrace the federal policies as their own. The States are
separate and independent sovereigns. Sometimes they have to act like it.
The States, however, argue that the Medicaid expansion is far from typical. They object that
Congress has "crossed the line distinguishing encouragement from coercion in the way it has
structured the funding: Instead of simply refusing to grant the new funds to States that will not
accept the new conditions, Congress has also threatened to withhold those States' existing
Medicaid funds. The States claim that this threat serves no purpose other than to force unwilling
States to sign up for the dramatic expansion in health care coverage effected by the Act. Given
the nature of the threat and the programs at issue here, we must agree.
In South Dakota v. Dole, we considered a challenge to a federal law that threatened to
withhold five percent of a State's federal highway funds if the State did not raise its drinking age
to 21. The Court found that the condition was "directly related to one of the main purposes for
which highway funds are expended--safe interstate travel." At the same time, the condition was
not a restriction on how the highway funds--set aside for specific highway improvement and
maintenance efforts--were to be used.
We accordingly asked whether "the financial inducement offered by Congress" was "so
coercive as to pass the point at which 'pressure turns into compulsion.' " By "financial
inducement" the Court meant the threat of losing five percent of highway funds; no new money
was offered to the States to raise their drinking ages. We found that the inducement was not
impermissibly coercive, because Congress was offering only "relatively mild encouragement to
the States." We observed that "all South Dakota would lose if she adheres to her chosen course as
to a suitable minimum drinking age is 5%" of her highway funds. In fact, the federal funds at
stake constituted less than half of one percent of South Dakota's budget at the time. In
consequence, "we conclude[d] that [the] encouragement to state action [was] a valid use of the
spending power." Whether to accept the drinking age change "remain[ed] the prerogative of the
States not merely in theory but in fact."
In this case, the financial "inducement" Congress has chosen is much more than "relatively
mild encouragement"--it is a gun to the head. A State that opts out of the Affordable Care Act's
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expansion in health care coverage stands to lose not merely "a relatively small percentage" of its
existing Medicaid funding, but all of it. Medicaid spending accounts for over 20 percent of the
average State's total budget, with federal funds covering 50 to 83 percent of those costs. The
Federal Government estimates that it will pay out approximately $3.3 trillion between 2010 and
2019 in order to cover the costs of pre-expansion Medicaid. The threatened loss of over 10
percent of a State's overall budget is economic dragooning that leaves the States with no real
option but to acquiesce in the Medicaid expansion.
Justice Ginsburg claims that Dole is distinguishable because here "Congress has not
threatened to withhold funds earmarked for any other program." But that begs the question: The
States contend that the expansion is in reality a new program and that Congress is forcing them to
accept it by threatening the funds for the existing Medicaid program. We cannot agree that
existing Medicaid and the expansion dictated by the Affordable Care Act are all one program
simply because "Congress styled" them as such. If the expansion is not properly viewed as a
modification of the existing Medicaid program, Congress's decision to so title it is irrelevant.
Here, the Government claims that the Medicaid expansion is properly viewed merely as a
modification of the existing program because the States agreed that Congress could change the
terms of Medicaid when they signed on in the first place. But "if Congress intends to impose a
condition on the grant of federal moneys, it must do so unambiguously." A State confronted with
statutory language reserving the right to "alter" or "amend" the pertinent provisions of the Social
Security Act might reasonably assume that Congress was entitled to make adjustments to the
Medicaid program as it developed. Congress has in fact done so, sometimes conditioning only
the new funding, other times both old and new.
The Medicaid expansion, however, accomplishes a shift in kind, not merely degree. The
original program was designed to cover medical services for four particular categories of the
needy: the disabled, the blind, the elderly, and needy families with dependent children. Previous
amendments to Medicaid eligibility merely altered and expanded the boundaries of these
categories. Under the Affordable Care Act, Medicaid is transformed into a program to meet the
health care needs of the entire nonelderly population with income below 133 percent of the
poverty level. It is no longer a program to care for the neediest among us, but rather an element
of a comprehensive national plan to provide universal health insurance coverage.
As we have explained, "[t]hough Congress' power to legislate under the spending power is
broad, it does not include surprising participating States with postacceptance or 'retroactive'
conditions." A State could hardly anticipate that Congress's reservation of the right to "alter" or
"amend" the Medicaid program included the power to transform it so dramatically.
B
Nothing in our opinion precludes Congress from offering funds under the Affordable Care
Act to expand the availability of health care, and requiring that States accepting such funds
comply with the conditions on their use. What Congress is not free to do is to penalize States that
choose not to participate in that new program by taking away their existing Medicaid funding.
Section 1396c gives the Secretary of Health and Human Services the authority to do just that. In
light of the Court's holding, the Secretary cannot apply §1396c to withdraw existing Medicaid
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funds for failure to comply with the requirements set out in the expansion.
That fully remedies the constitutional violation we have identified. The chapter of the United
States Code that contains §1396c includes a severability clause confirming that we need go no
further. That clause specifies that "[i]f any provision of this chapter, or the application thereof to
any person or circumstance, is held invalid, the remainder of the chapter, and the application of
such provision to other persons or circumstances shall not be affected thereby." Today's holding
does not affect the continued application of §1396c to the existing Medicaid program. Nor does it
affect the Secretary's ability to withdraw funds provided under the Affordable Care Act if a State
that has chosen to participate in the expansion fails to comply with the requirements of that Act.
The question remains whether today's holding affects other provisions of the Affordable Care
Act. The question here is whether Congress would have wanted the rest of the Act to stand, had it
known that States would have a genuine choice whether to participate in the new Medicaid
expansion. We are confident that Congress would have wanted to preserve the rest of the Act.
We have no way of knowing how many States will accept the terms of the expansion, but we do
not believe Congress would have wanted the whole Act to fall, simply because some may choose
not to participate. The other reforms Congress enacted, after all, will remain "fully operative as a
law," and will still function in a way "consistent with Congress' basic objectives in enacting the
statute." Confident that Congress would not have intended anything different, we conclude that
the rest of the Act need not fall in light of our constitutional holding.
The Affordable Care Act is constitutional in part and unconstitutional in part. The Framers
created a Federal Government of limited powers, and assigned to this Court the duty of enforcing
those limits. The Court does so today. But the Court does not express any opinion on the wisdom
of the Affordable Care Act. Under the Constitution, that judgment is reserved to the people.
Justice Ginsburg, with whom Justice Sotomayor joins, and with whom Justice Breyer and
Justice Kagan join as to Parts I, II, III, and IV, concurring in part, concurring in the judgment in
part, and dissenting in part.
I agree with The Chief Justice that the Anti-Injunction Act does not bar the Court's
consideration of this case, and that the minimum coverage provision is a proper exercise of
Congress' taxing power. I therefore join Parts I, II, and III-C of The Chief Justice's opinion.
Unlike The Chief Justice, however, I would hold, alternatively, that the Commerce Clause
authorizes Congress to enact the minimum coverage provision. I would also hold that the
Spending Clause permits the Medicaid expansion exactly as Congress enacted it.
I
Since 1937, our precedent has recognized Congress' large authority to set the Nation's course
in the economic and social welfare realm. The Chief Justice's crabbed reading of the Commerce
Clause harks back to the era in which the Court routinely thwarted Congress' efforts to regulate
the national economy in the interest of those who labor to sustain it. It is a reading that should not
have staying power. Congress passed the minimum coverage provision as a key component of the
ACA to address an economic and social problem that has plagued the Nation for decades: the
large number of U. S. residents who are unable or unwilling to obtain health insurance. Whatever
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one thinks of the policy decision Congress made, it was Congress' prerogative to make it.
Reviewed with appropriate deference, the minimum coverage provision, allied to the
guaranteed-issue and community-rating prescriptions, should survive measurement under the
Commerce and Necessary and Proper Clauses.
II
Until today, this Court's pragmatic approach to judging whether Congress validly exercised
its commerce power was guided by two familiar principles. First, Congress has the power to
regulate economic activities "that substantially affect interstate commerce." This capacious
power extends even to local activities that, viewed in the aggregate, have a substantial impact on
interstate commerce. Second, we owe a large measure of respect to Congress when it frames and
enacts economic and social legislation.
Straightforward application of these principles would require the Court to hold that the
minimum coverage provision is proper Commerce Clause legislation. Beyond dispute, Congress
had a rational basis for concluding that the uninsured, as a class, substantially affect interstate
commerce. Those without insurance consume billions of dollars of health-care products and
services each year. Those goods are produced, sold, and delivered largely by national and
regional companies who routinely transact business across state lines. The uninsured also cross
state lines to receive care. Some have medical emergencies while away from home. Others, when
sick, go to a neighboring State that provides better care for those who have not prepaid for care.
Not only do those without insurance consume a large amount of health care each year;
critically, their inability to pay for a significant portion of that consumption drives up market
prices, foists costs on other consumers, and reduces market efficiency and stability. Given these
far-reaching effects on interstate commerce, the decision to forgo insurance is hardly
inconsequential or equivalent to "doing nothing;" it is, instead, an economic decision Congress
has the authority to address under the Commerce Clause.
The minimum coverage provision, furthermore, bears a "reasonable connection" to Congress'
goal of protecting the health-care market from the disruption caused by individuals who fail to
obtain insurance. By requiring those who do not carry insurance to pay a toll, the minimum
coverage provision gives individuals a strong incentive to insure. This incentive, Congress had
good reason to believe, would reduce the number of uninsured and, correspondingly, mitigate the
adverse impact the uninsured have on the national health-care market.
Congress also acted reasonably in requiring uninsured individuals, whether sick or healthy,
either to obtain insurance or to pay the specified penalty. Because every person is at risk of
needing care at any moment, all those who lack insurance, regardless of their current health
status, adversely affect the price of health care and health insurance. Moreover, an
insurance-purchase requirement limited to those in need of immediate care simply could not
work. Insurance companies would either charge these individuals prohibitively expensive
premiums, or, if community-rating regulations were in place, close up shop.
"[W]here we find that the legislators . . . have a rational basis for finding a chosen regulatory
scheme necessary to the protection of commerce, our investigation is at an end." Congress'
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enactment of the minimum coverage provision, which addresses a specific interstate problem in a
practical, experience-informed manner, easily meets this criterion.
Rather than evaluating the constitutionality of the minimum coverage provision in the
manner established by our precedents, The Chief Justice relies on a newly minted constitutional
doctrine. The commerce power does not, The Chief Justice announces, permit Congress to
"compe[l] individuals to become active in commerce by purchasing a product." The Chief
Justice's novel constraint on Congress' commerce power gains no force from our precedent and
for that reason alone warrants disapprobation. But even assuming, for the moment, that Congress
lacks authority under the Commerce Clause to "compel individuals not engaged in commerce to
purchase an unwanted product," such a limitation would be inapplicable here. Everyone will, at
some point, consume health-care products and services. Thus, if The Chief Justice is correct that
an insurance-purchase requirement can be applied only to those who "actively" consume health
care, the minimum coverage provision fits the bill.
The Chief Justice does not dispute that all U. S. residents participate in the market for health
services over the course of their lives. But, The Chief Justice insists, the uninsured cannot be
considered active in the market for health care, because "[t]he proximity and degree of
connection between the [uninsured today] and [their] subsequent commercial activity is too
lacking." This argument has multiple flaws. First, more than 60% of those without insurance visit
a hospital or doctor's office each year. Nearly 90% will within five years. An uninsured's
consumption of health care is thus quite proximate: It is virtually certain to occur in the next five
years and more likely than not to occur this year.
Equally evident, Congress has no way of separating those uninsured individuals who will
need emergency medical care today from those who will not need medical services for years to
come. No one knows when an emergency will occur, yet emergencies involving the uninsured
arise daily. To capture individuals who unexpectedly will obtain medical care in the very near
future, then, Congress needed to include individuals who will not go to a doctor anytime soon.
Congress, our decisions instruct, has authority to cast its net that wide. See Perez v. United
States, 402 U. S. 146, 154 (1971).
Second, it is Congress' role, not the Court's, to delineate the boundaries of the market the
Legislature seeks to regulate. The Chief Justice defines the health-care market as including only
those transactions that will occur either in the next instant or within some (unspecified)
proximity to the next instant. But Congress could reasonably have viewed the market from a
long-term perspective, encompassing all transactions virtually certain to occur over the next
decade, not just those occurring here and now.
Third, contrary to The Chief Justice's contention, our precedent does indeed support "[t]he
proposition that Congress may dictate the conduct of an individual today because of prophesied
future activity." In Wickard, the Court upheld a penalty the Federal Government imposed on a
farmer who grew more wheat than he was permitted to grow under the Agricultural Adjustment
Act of 1938 (AAA). He could not be penalized, the farmer argued, as he was growing the wheat
for home consumption, not for sale on the open market. The Court rejected this argument. Wheat
intended for home consumption, the Court noted, "overhangs the market, and if induced by rising
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prices, tends to flow into the market and check price increases [intended by the AAA]." Similar
reasoning supported the Court's judgment in Raich, which upheld Congress' authority to regulate
marijuana grown for personal use. Homegrown marijuana substantially affects the interstate
market for marijuana, we observed, for "the high demand in the interstate market will [likely]
draw such marijuana into that market."
Our decisions thus acknowledge Congress' authority, under the Commerce Clause, to direct
the conduct of an individual today (the farmer in Wickard, stopped from growing excess wheat;
the plaintiff in Raich, ordered to cease cultivating marijuana) because of a prophesied future
transaction (the eventual sale of that wheat or marijuana in the interstate market). Congress'
actions are even more rational in this case, where the future activity (the consumption of medical
care) is certain to occur, the sole uncertainty being the time the activity will take place.
Maintaining that the uninsured are not active in the health-care market, The Chief Justice
draws an analogy to the car market. An individual "is not 'active in the car market,' " The Chief
Justice observes, simply because he or she may someday buy a car. The analogy is inapt. The
inevitable yet unpredictable need for medical care and the guarantee that emergency care will be
provided when required are conditions nonexistent in other markets. That is so of the market for
cars, and of the market for broccoli as well. Although an individual might buy a car or a crown of
broccoli one day, there is no certainty she will ever do so. And if she eventually wants a car or
has a craving for broccoli, she will be obliged to pay at the counter before receiving the vehicle
or nourishment. She will get no free ride or food, at the expense of another consumer forced to
pay an inflated price. Upholding the minimum coverage provision on the ground that all are
participants or will be participants in the health-care market would therefore carry no implication
that Congress may justify under the Commerce Clause a mandate to buy other products.
Nor is it accurate to say that the minimum coverage provision "compel[s] individuals . . . to
purchase an unwanted product," or "suite of products," (joint opinion of Scalia, Kennedy,
Thomas, and Alito, JJ.). If unwanted today, medical service secured by insurance may be
desperately needed tomorrow. Virtually everyone, I reiterate, consumes health care at some point
in his or her life. Health insurance is a means of paying for this care, nothing more. In requiring
individuals to obtain insurance, Congress is therefore not mandating the purchase of a discrete,
unwanted product. Rather, Congress is merely defining the terms on which individuals pay for an
interstate good they consume: Persons subject to the mandate must now pay for medical care in
advance (instead of at the point of service) and through insurance (instead of out of pocket).
Establishing payment terms for goods in or affecting interstate commerce is quintessential
economic regulation well within Congress' domain.
The Chief Justice also calls the minimum coverage provision an illegitimate effort to make
young, healthy individuals subsidize insurance premiums paid by the less hale and hardy. This
complaint, too, is spurious. Under the current health-care system, healthy persons who lack
insurance receive a benefit for which they do not pay: They are assured that, if they need it,
emergency medical care will be available, although they cannot afford it. Those who have
insurance bear the cost of this guarantee. By requiring the healthy uninsured to obtain insurance
or pay a penalty structured as a tax, the minimum coverage provision ends the free ride these
individuals currently enjoy.
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In the fullness of time, moreover, today's young and healthy will become society's old and
infirm. Viewed over a lifespan, the costs and benefits even out: The young who pay more than
their fair share currently will pay less than their fair share when they become senior citizens. And
even if, as undoubtedly will be the case, some individuals, over their lifespans, will pay more for
health insurance than they receive in health services, they have little to complain about, for that is
how insurance works. Every insured person receives protection against a catastrophic loss, even
though only a subset of the covered class will ultimately need that protection.
In any event, The Chief Justice's limitation of the commerce power to the regulation of those
actively engaged in commerce finds no home in the text of the Constitution or our decisions.
Article I, §8, of the Constitution grants Congress the power "[t]o regulate Commerce . . . among
the several States." Nothing in this language implies that Congress' commerce power is limited to
regulating those actively engaged in commercial transactions. Indeed, as the D. C. Circuit
observed, "[a]t the time the Constitution was [framed], to 'regulate' meant," among other things,
"to require action." Arguing to the contrary, the Chief Justice asserts, "[t]he language of the
Constitution reflects the natural understanding that the power to regulate assumes there is already
something to be regulated." This argument is difficult to fathom. Requiring individuals to obtain
insurance unquestionably regulates the interstate health-insurance and health-care markets, both
of them in existence well before the enactment of the ACA. Thus, the "something to be
regulated" was surely there when Congress created the minimum coverage provision.
Nor does our case law toe the activity versus inactivity line. In Wickard, for example, we
upheld the penalty imposed on a farmer who grew too much wheat, even though the regulation
had the effect of compelling farmers to purchase wheat in the open market. "[F]orcing some
farmers into the market to buy what they could provide for themselves" was, the Court held, a
valid means of regulating commerce.
In concluding that the Commerce Clause does not permit Congress to regulate commercial
"inactivity," and therefore does not allow Congress to adopt the practical solution it devised for
the health-care problem, The Chief Justice views the Clause as a "technical legal conception,"
precisely what our case law tells us not to do. This Court's former endeavors to impose
categorical limits on the commerce power have not fared well. In several pre-New Deal cases, the
Court attempted to cabin Congress' Commerce Clause authority by distinguishing "commerce"
from activity once conceived to be noncommercial, notably, "production," "mining," and
"manufacturing." The Court also sought to distinguish activities having a "direct" effect on
interstate commerce, and for that reason, subject to federal regulation, from those having only an
"indirect" effect, and therefore not amenable to federal control. These line-drawing exercises
were untenable, and the Court long ago abandoned them. "[Q]uestions of the power of Congress
[under the Commerce Clause]," we held in Wickard, "are not to be decided by reference to any
formula which would give controlling force to nomenclature such as 'production' and 'indirect'
and foreclose consideration of the actual effects of the activity in question upon interstate
commerce." Failing to learn from this history, The Chief Justice plows ahead with his formalistic
distinction between those who are "active in commerce," and those who are not.
It is not hard to show the difficulty courts (and Congress) would encounter in distinguishing
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statutes that regulate "activity" from those that regulate "inactivity." As Judge Easterbrook noted,
"it is possible to restate most actions as corresponding inactions with the same effect." Take this
case as an example. An individual who opts not to purchase insurance from a private insurer can
be seen as actively selecting another form of insurance: self-insurance. The minimum coverage
provision could therefore be described as regulating activists in the self-insurance market.
Wickard is another example. Did the statute there at issue target activity (the growing of too
much wheat) or inactivity (the farmer's failure to purchase wheat in the marketplace)? If
anything, the Court's analysis suggested the latter.
At bottom, The Chief Justice's and the joint dissenters' "view that an individual cannot be
subject to Commerce Clause regulation absent voluntary, affirmative acts that enter him or her
into, or affect, the interstate market expresses a concern for individual liberty that [is] more
redolent of Due Process Clause arguments." Plaintiffs, however, concede that the provisions here
at issue do not offend the Due Process Clause.
Underlying The Chief Justice's view that the Commerce Clause must be confined to the
regulation of active participants in a commercial market is a fear that the commerce power would
otherwise know no limits. The joint dissenters express a similar apprehension. This concern is
unfounded. The unique attributes of the health-care market render everyone active in that market
and give rise to a significant free-riding problem that does not occur in other markets. Nor would
the commerce power be unbridled, absent The Chief Justice's "activity" limitation. Congress
would remain unable to regulate noneconomic conduct that has only an attenuated effect on
interstate commerce and is traditionally left to state law.
An individual's decision to self-insure, I have explained, is an economic act with the requisite
connection to interstate commerce. Other choices individuals make are unlikely to fit the same or
similar description. As an example of the type of regulation he fears, The Chief Justice cites a
Government mandate to purchase green vegetables. One could call this concern "the broccoli
horrible." Congress, The Chief Justice posits, might adopt such a mandate, reasoning that an
individual's failure to eat a healthy diet, like the failure to purchase health insurance, imposes
costs on others. Consider the chain of inferences the Court would have to accept to conclude that
a vegetable-purchase mandate was likely to have a substantial effect on the health-care costs
borne by lithe Americans. The Court would have to believe that individuals forced to buy
vegetables would then eat them (instead of throwing or giving them away), would prepare the
vegetables in a healthy way (steamed or raw, not deep-fried), would cut back on unhealthy foods,
and would not allow other factors (such as lack of exercise or little sleep) to trump the improved
diet. Such "pil[ing of] inference upon inference" is just what the Court refused to do in Lopez
and Morrison.
Other provisions of the Constitution also check congressional overreaching. A mandate to
purchase a particular product would be unconstitutional if, for example, the edict impermissibly
abridged the freedom of speech, interfered with the free exercise of religion, or infringed on a
liberty interest protected by the Due Process Clause.
Supplementing these legal restraints is a formidable check on congressional power: the
democratic process. As the controversy surrounding the passage of the Affordable Care Act
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attests, purchase mandates are likely to engender political resistance. This prospect is borne out
by the behavior of state legislators. Despite their possession of unquestioned authority to impose
mandates, state governments have rarely done so.
III
For the reasons explained above, the minimum coverage provision is valid Commerce Clause
legislation. When viewed as a component of the entire ACA, the provision's constitutionality
becomes even plainer. The Necessary and Proper Clause "empowers Congress to enact laws in
effectuation of its [commerce] powe[r] that are not within its authority to enact in isolation."
Raich, 545 U. S., at 39 (Scalia, J., concurring in judgment). Hence, "[a] complex regulatory
program . . . can survive a Commerce Clause challenge without a showing that every single facet
of the program is independently and directly related to a valid congressional goal." The relevant
question is simply whether the means chosen are 'reasonably adapted' to the attainment of a
legitimate end under the commerce power."
Recall that one of Congress' goals in enacting the Affordable Care Act was to eliminate the
insurance industry's practice of charging higher prices or denying coverage to individuals with
preexisting medical conditions. The commerce power allows Congress to ban this practice, a
point no one disputes. Congress knew, however, that simply barring insurance companies from
relying on an applicant's medical history would not work in practice. Without the individual
mandate, Congress learned, guaranteed-issue and community-rating requirements would trigger
an adverse-selection death-spiral in the health-insurance market: Insurance premiums would
skyrocket, the number of uninsured would increase, and insurance companies would exit the
market. When complemented by an insurance mandate, on the other hand, guaranteed issue and
community rating would work as intended, increasing access to insurance and reducing
uncompensated care. The minimum coverage provision is thus an "essential par[t] of a larger
regulation of economic activity"; without the provision, "the regulatory scheme [w]ould be
undercut." Put differently, the minimum coverage provision, together with the guaranteed-issue
and community-rating requirements, is " 'reasonably adapted' to the attainment of a legitimate
end under the commerce power": the elimination of pricing and sales practices that take an
applicant's medical history into account.
Asserting that the Necessary and Proper Clause does not authorize the minimum coverage
provision, The Chief Justice focuses on the word "proper." A mandate to purchase health
insurance is not "proper" legislation, The Chief Justice urges, because the command
"undermine[s] the structure of government established by the Constitution." If long on rhetoric,
The Chief Justice's argument is short on substance.
The minimum coverage provision, along with other provisions of the ACA, addresses the
very sort of interstate problem that made the commerce power essential in our federal system.
The crisis created by the large number of U. S. residents who lack health insurance is one of
national dimension that States are "separately incompetent" to handle. Far from trampling on
States' sovereignty, the ACA attempts a federal solution for the very reason that the States, acting
separately, cannot meet the need. Notably, the ACA serves the general welfare of the people of
the United States while retaining a prominent role for the States.
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IV
In the early 20th century, this Court regularly struck down economic regulation enacted by
the peoples' representatives in both the States and the Federal Government. The Chief Justice's
Commerce Clause opinion, and even more so the joint dissenters' reasoning, bear a disquieting
resemblance to those long-overruled decisions.
Ultimately, the Court upholds the individual mandate as a proper exercise of Congress' power
to tax and spend "for the . . . general Welfare of the United States." I concur in that
determination, which makes The Chief Justice's Commerce Clause essay all the more puzzling.
Why should The Chief Justice strive so mightily to hem in Congress' capacity to meet the new
problems arising constantly in our ever-developing modern economy? I find no satisfying
response to that question in his opinion.
V
Through Medicaid, Congress has offered the States an opportunity to furnish health care to
the poor with the aid of federal financing. To receive Medicaid funds, States must provide health
benefits to specified categories of needy persons, including pregnant women, children, parents,
and adults with disabilities. Guaranteed eligibility varies by category: for some it is tied to the
federal poverty level; for others it depends on criteria such as eligibility for designated assistance
programs. The ACA enlarges the population of needy people States must cover to include adults
under age 65 with incomes up to 133% of the federal poverty level. The spending power
conferred by the Constitution permits Congress to define the contours of programs financed with
federal funds. And to expand coverage, Congress could have recalled the existing legislation, and
replaced it with a new law making Medicaid as embracive of the poor as Congress chose.
The question posed by the 2010 Medicaid expansion, then, is essentially this: To cover a
larger population, must Congress take the repeal/reenact route, or may it achieve the same result
by amending existing law? The answer should be that Congress may expand by amendment the
classes of needy persons entitled to Medicaid benefits. A ritualistic requirement that Congress
repeal and reenact spending legislation in order to enlarge the population served by a federally
funded program would scarcely serve the interests of federalism. To the contrary, such a
requirement would rigidify Congress' efforts to empower States by partnering with them in the
implementation of federal programs.
The Chief Justice acknowledges that Congress may "condition the receipt of [federal] funds
on the States' complying with restrictions on the use of those funds," but nevertheless concludes
that the 2010 expansion is unduly coercive. His conclusion rests on three premises, each of them
essential to his theory. First, the Medicaid expansion is, in The Chief Justice's view, a new grant
program, not an addition to the Medicaid program. Congress, The Chief Justice maintains, has
threatened States with the loss of funds from an old program in an effort to get them to adopt a
new one. Second, the expansion was unforeseeable by the States when they first signed on to
Medicaid. Third, the threatened loss of funding is so large that the States have no real choice but
to participate in the Medicaid expansion. The Chief Justice therefore--for the first time
ever--finds an exercise of Congress' spending power unconstitutionally coercive.
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Medicaid, as amended by the ACA, however, is not two spending programs; it is a single
program with a constant aim--to enable poor persons to receive basic health care. Given past
expansions, plus express statutory warning that Congress may change the requirements
participating States must meet, there can be no tenable claim that the ACA fails for lack of
notice. Moreover, States have no entitlement to receive any Medicaid funds; they enjoy only the
opportunity to accept funds on Congress' terms. Future Congresses are not bound by their
predecessors' dispositions; they have authority to spend federal revenue as they see fit. The
Federal Government, therefore, is not, as The Chief Justice charges, threatening States with the
loss of "existing" funds from one spending program in order to induce them to opt into another
program. Congress is simply requiring States to do what States have long been required to do to
receive Medicaid funding: comply with conditions Congress prescribes for participation.
Expansion has been characteristic of the Medicaid program. Since 1965, Congress has
amended the Medicaid program on more than 50 occasions, sometimes quite sizably. Between
1966 and 1990, annual federal Medicaid spending grew from $631.6 million to $42.6 billion.
And between 1990 and 2010, federal spending increased to $269.5 billion. Enlargement of the
population and services covered by Medicaid, in short, has been the trend.
Congress' authority to condition the use of federal funds is not confined to spending programs
as first launched. The legislature may, and often does, amend the law, imposing new conditions
grant recipients henceforth must meet in order to continue receiving funds.
The Chief Justice concludes the Medicaid expansion is unconstitutionally coercive. The
Chief Justice ultimately asks whether "the financial inducement offered by Congress . . . pass[ed]
the point at which pressure turns into compulsion." The financial inducement Congress employed
here, he concludes, crosses that threshold: The threatened withholding of "existing Medicaid
funds" is "a gun to the head" that forces States to acquiesce.
The Chief Justice sees no need to "fix the outermost line" "where persuasion gives way to
coercion." Neither do the joint dissenters. When future Spending Clause challenges arrive, as
they likely will in the wake of today's decision, how will litigants and judges assess whether "a
State has a legitimate choice whether to accept the federal conditions in exchange for federal
funds"? Are courts to measure the number of dollars the Federal Government might withhold for
noncompliance? The portion of the State's budget at stake? And which State's--or States'--budget
is determinative: the lead plaintiff, all challenging States (26 in this case, many with quite
different fiscal situations), or some national median? Does it matter that Florida, unlike most
States, imposes no state income tax, and therefore might be able to replace foregone federal
funds with new state revenue? Or that the coercion state officials in fact fear is punishment at the
ballot box for turning down a politically popular federal grant?
The coercion inquiry, therefore, appears to involve political judgments that defy judicial
calculation. Even commentators sympathetic to robust enforcement of Dole's limitations have
concluded that conceptions of "impermissible coercion" premised on States' perceived inability
to decline federal funds "are just too amorphous to be judicially administrable."
At bottom, my colleagues' position is that the States' reliance on federal funds limits
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Congress' authority to alter its spending programs. This gets things backwards: Congress, not the
States, is tasked with spending federal money in service of the general welfare. And each
successive Congress is empowered to appropriate funds as it sees fit. When the 110th Congress
reached a conclusion about Medicaid funds that differed from its predecessors' view, it abridged
no State's right to "existing," or "pre-existing," funds. For, in fact, there are no such funds. There
is only money States anticipate receiving from future Congresses.
For the reasons stated, I agree with The Chief Justice as to the validity of the minimum
coverage provision. In my view, the provision encounters no constitutional obstruction. Further, I
would uphold the Medicaid expansion.
Justice Scalia, Justice Kennedy, Justice Thomas, and Justice Alito, dissenting.
The Act before us here exceeds federal power both in mandating the purchase of health
insurance and in denying nonconsenting States all Medicaid funding. These parts of the Act are
central to its design and operation, and all the Act's other provisions would not have been enacted
without them. In our view it must follow that the entire statute is inoperative.
I
The Individual Mandate
Wickard v. Filburn has been regarded as the most expansive assertion of the commerce
power in our history. A close second is Perez v. United States which upheld a statute
criminalizing the eminently local activity of loan-sharking. Both of those cases, however,
involved commercial activity. To go beyond that, and to say that the failure to grow wheat or the
refusal to make loans affects commerce, so that growing and lending can be federally compelled,
is to extend federal power to virtually everything. All of us consume food, and when we do so the
Federal Government can prescribe what its quality must be and even how much we must pay. But
the mere fact that we all consume food and are thus, sooner or later, participants in the "market"
for food, does not empower the Government to say when and what we will buy. That is
essentially what this Act seeks to do with respect to the purchase of health care. It exceeds
federal power. The dissent claims that we "fai[l] to explain why the individual mandate threatens
our constitutional order." But we have done so. It threatens that order because it gives such an
expansive meaning to the Commerce Clause that all private conduct (including failure to act)
becomes subject to federal control, effectively destroying the Constitution's division of powers.
II
The Taxing Power
The issue is not whether Congress had the power to frame the minimum-coverage provision
as a tax, but whether it did so. In answering that question we must, if "fairly possible," construe
the provision to be a tax rather than a mandate-with-penalty, since that would render it
constitutional rather than unconstitutional. But we cannot rewrite the statute to be what it is not.
Our cases establish a clear line between a tax and a penalty: " '[A] tax is an enforced
contribution to provide for the support of government; a penalty . . . is an exaction imposed by
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statute as punishment for an unlawful act.' " So the question is, quite simply, whether the
exaction here is imposed for violation of the law. It unquestionably is. The minimum-coverage
provision commands that every "applicable individual shall . . . ensure that the individual . . . is
covered under minimum essential coverage." And the immediately following provision states
that, "[i]f . . . an applicable individual . . . fails to meet the requirement of subsection (a) . . . there
is hereby imposed . . . a penalty."
We have never--never--treated as a tax an exaction which faces up to the critical difference
between a tax and a penalty, and explicitly denominates the exaction a "penalty." Eighteen times
in §5000A itself and elsewhere throughout the Act, Congress called the exaction a "penalty."
III
The Anti-Injunction Act
There is another point related to the Individual Mandate that we must discuss: Whether
jurisdiction over the challenges to the minimum-coverage provision is precluded by the
Anti-Injunction Act. We have left the question to this point because it seemed to us that the
dispositive question whether the minimum-coverage provision is a tax is more appropriately
addressed in the constitutional context of whether it is an exercise of Congress' taxing power.
Having found that it is not, we have no difficulty in deciding that these suits do not have "the
purpose of restraining the assessment or collection of any tax."
IV
The Medicaid Expansion
We now consider respondents' second challenge to the constitutionality of the ACA, that the
Act's dramatic expansion of the Medicaid program exceeds Congress' power to attach conditions
to federal grants to the States. The ACA does not legally compel the States to participate in the
expanded Medicaid program, but the Act authorizes a severe sanction for any State that refuses to
go along: termination of all the State's Medicaid funding. The States challenging the Medicaid
Expansion contend that the Act really does not give them any choice at all.
Attaching conditions to federal funds greatly increases federal power. "[O]bjectives not
thought to be within Article I's enumerated legislative fields, may nevertheless be attained
through the use of the spending power and the conditional grant of federal funds." This power, if
not checked, would present a grave threat to the system of federalism created by our Constitution.
Recognizing this potential for abuse, our cases have long held that the power to attach
conditions to grants to the States has limits. When federal legislation gives the States a real
choice whether to accept or decline federal aid, the federal-state relationship is in the nature of a
contractual relationship. And just as a contract is voidable if coerced, "[t]he legitimacy of
Congress' power to legislate under the spending power . . . rests on whether the State voluntarily
and knowingly accepts the terms of the 'contract.' " If a federal spending program coerces
participation the States have not "exercise[d] their choice"--let alone made an "informed choice."
Coercing States to accept conditions risks the destruction of the "unique role of the States in
our system." Congress may not "simply commandeer the legislative processes of the States by
25

directly compelling them to enact and enforce a federal regulatory program." Congress
effectively engages in this impermissible compulsion when state participation in a federal
spending program is coerced, so that the States' choice is rendered illusory.
Where all Congress has done is to "encourag[e] state regulation rather than compe[l] it, state
officials remain accountable to the people. [But] where the Federal Government compels States
to regulate, the accountability of both state and federal officials is diminished."
Once it is recognized that spending-power legislation cannot coerce state participation, two
questions remain: (1) What is the meaning of coercion in this context? (2) Is the ACA's expanded
Medicaid coverage coercive? We now turn to those questions.
The answer to the first of these questions is straightforward. The legitimacy of attaching
conditions to federal grants to the States depends on the voluntariness of the States' choice.
Therefore, if States really have no choice other than to accept the package, the offer is coercive,
and the conditions cannot be sustained under the spending power.
Whether federal spending legislation crosses the line from enticement to coercion is often
difficult to determine, and courts should not conclude that legislation is unconstitutional on this
ground unless the coercive nature of an offer is unmistakably clear. In this case, however, there
can be no doubt. In structuring the ACA, Congress unambiguously signaled its belief that every
State would have no real choice but to go along with the Medicaid Expansion. If the anticoercion
rule does not apply in this case, then there is no such rule. The ACA greatly expands the
program's reach. Any State that refuses to expand its Medicaid programs in this way is threatened
with a severe sanction: the loss of all its federal Medicaid funds. Medicaid has long been the
largest federal program of grants to the States.
The States devote a larger percentage of their budgets to Medicaid than to any other item. The
States are far less reliant on federal funding for any other program. In South Dakota v. Dole, the
total amount that the States would have lost if every single State had refused to comply with the
21-year-old drinking age was approximately $614.7 million--or about 0.19% of all state
expenditures combined. South Dakota stood to lose, at most, funding that amounted to less than
1% of its annual state expenditures. Under the ACA, by contrast, the Federal Government has
threatened to withhold 42.3% of all federal outlays to the states, or approximately $233 billion.
South Dakota stands to lose federal funding equaling 28.9% of its annual state expenditures.
Withholding $614.7 million, equaling only 0.19% of all state expenditures combined, is aptly
characterized as "relatively mild encouragement," but threatening to withhold $233 billion,
equaling 21.86% of all state expenditures combined, is a different matter.
In sum, it is perfectly clear from the goal and structure of the ACA that the offer of the
Medicaid Expansion was one that Congress understood no State could refuse. The Medicaid
Expansion therefore exceeds Congress' spending power and cannot be implemented.
V
Severability
The Affordable Care Act seeks to achieve "near-universal" health insurance coverage. The
two pillars of the Act are the Individual Mandate and the expansion of coverage under Medicaid.
26

In our view, both these central provisions of the Act--the Individual Mandate and Medicaid
Expansion--are invalid. It follows that all other provisions of the Act must fall as well.
* * *
The Court today decides to save a statute Congress did not write. It rules that what the statute
declares to be a requirement with a penalty is instead an option subject to a tax. And it changes
the intentionally coercive sanction of a total cut-off of Medicaid funds to a supposedly
noncoercive cut-off of only the incremental funds that the Act makes available.
The Court regards its strained statutory interpretation as judicial modesty. It is not. It amounts
instead to a vast judicial overreaching. It creates a debilitated, inoperable version of health-care
regulation that Congress did not enact and the public does not expect.
The values that should have determined our course today are caution, minimalism, and the
understanding that the Federal Government is one of limited powers. But the Court's ruling
undermines those values at every turn. In the name of restraint, it overreaches. In the name of
constitutional avoidance, it creates new constitutional questions. In the name of cooperative
federalism, it undermines state sovereignty.
The Constitution, though it dates from the founding of the Republic, has powerful meaning
and vital relevance to our own times. The constitutional protections that this case involves are
protections of structure. Structural protections--notably, the restraints imposed by federalism and
separation of powers--are less romantic and have less obvious a connection to personal freedom
than the provisions of the Bill of Rights or the Civil War Amendments. Hence they tend to be
undervalued or even forgotten by our citizens. It should be the responsibility of the Court to teach
otherwise, to remind our people that the Framers considered structural protections of freedom the
most important ones, for which reason they alone were embodied in the original Constitution and
not left to later amendment. The fragmentation of power produced by the structure of our
Government is central to liberty, and when we destroy it, we place liberty at peril. Today's
decision should have vindicated, should have taught, this truth; instead, our judgment today has
disregarded it. For the reasons here stated, we would find the Act invalid in its entirety.
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